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set aside the verdict, and for this reason its judgment must be 
reversed, and the cause remanded for a new trial. 

Note. 

This case affords an excellent illustration of the maxim in pari 
delicto potior est conditio defendentis, and somewhat resembles an 
old English case in which one of two highwaymen, after conducting 
a thriving business, had the effrontery to come into court to compel 
an accounting. The well-settled rule on this subject is stated as 
follows in 15 Ency. Law (2d Ed.), p. 1011: "Where an illegal con- 
tract entered into by a partnership as party of the one part is fully 
executed, and profits arising therefrom come into the hands of one 
of the partners, the general rule seems to be that he will not be 
compelled to account to his copartners for their share of such profits; 
and where the agreement of partnership is illegal on account of the 
consideration moving between the partners, or the character of the 
business to be transacted, the courts will not, after business has been 
transacted, and the profits of the transaction have been received^ by 
one partner, compel him to account to the others for his share of 
such profits," citing among others, Watson v. Fletcher, 7 Gratt. 1. 



Virginia & S. W. Rv. Co. v. Hill. 

Sept. 13, 1906. 
[54 S. E. 872.] 
Carriers — Ejection of Passenger — Action — Question for Jury. — In 

an action against a carrier, held a question for the jury whether more 
than necessary force had been used in ejecting plaintiff from a train. 

[Ed. Note. — For' cases in point, see vol. 9. Cent. Dig. Carriers, 
§§ 1492, 1495.] 

Same — Ejection of Passenger — Mistake in Ticket — Refusal to Pay 
Fare. — A ticket agent, by mistake, gave plaintiff a ticket to an inter- 
mediate point instead of one to that point to which he had paid his 
fare, and, though plaintiff stated the facts to the conductor, he in- 
sisted on payment of fare beyond the intermediate point, and on 
plaintiff's refusal to pay ejected him. Held, that plaintiff's remedy 
was an action for breach of the contract, and not in tort for the 
eviction, unless more than necessary force had been used. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Carriers, 
§ 1463.] 

Same — Action — Instructions. — A ticket agent, by mistake, gave 
plaintiff a ticket to ah intermediate point, and on his refusal to pay 
fare beyond the intermediate point he was ejected by the conductor, 
assisted by a passenger, and in an action for the ejection it appeared 
the plaintiff resisted efforts to eject him, and that after he was 
ejected he was injured in an altercation with the passenger, and the 
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court instructed that defendant was not liable for any injury re- 
sulting from plaintiffs resistance unless it used more force than 
was necessary to overcome it. Held, that it -was error to refuse 
requested instructions that plaintiff could not recover for injuries to 
which his own negligence or default proximately contributed, and 
that the conductor committed no tort or trespass if he used no more 
than necessary force, as the instructions should have distinguished 
between necessary force in ejecting plaintiff and the injuries after 
ejection. 

Error to Circuit Court, Scott County. 

Action by J. C. Hill against the Virginia & Southwestern Rail- 
way Company. Judgment in favor of plaintiff. Defendant brings 
error. Reversed and remanded. 

D. D. Hull, Jr., Bullitt & Kelly, and W. S. Cox, for plaintiff 
in error. 
D. F. Bailey and Richmond & Bond, for defendant in error. 

CardwEIX, J. This is an action on the case, brought to re- 
cover damages for wrongs and injuries alleged to have been 
sustained by reason of the plaintiff's having been unlawfully 
ejected from a train of cars of the defendant company by the 
conductor of the train. 

It appears that the plaintiff applied to one Draper, the de- 
fendant's ticket agent at Clinchport, for a ticket from that point 
to Appalachia. He paid the agent the correct fare, but the agent 
by mistake gave him a ticket to Duffield, an intermediate point. 
The plaintiff was in the habit of buying tickets from Clinchport to 
Appalachia, was familiar with the form of ticket, and form a 
mere casual observation, which he says was all that he gave, he 
claims that at the time he supposed the ticket was good on its 
face to Appalachia. He put the ticket in his vest pocket, and 
when the train arrived a few minutes later he got on board. The 
conductor came through the car and took up the ticket, which 
he saw read to Duffield, and put a check in plaintiff's hat to in- 
dicate his destination. After the train left Duffield, the con- 
ductor again passed through the car and noticed that plaintiff 
was still on board, and approached him asking where he was 
going, to which plaintiff replied, "To Appalachia," whereupon 
the conductor told him his ticket was to Duffield, the station 
they had passed, which the plaintiff denied and insisted on having 
the conductor look at his tickets. The conductor told plaintiff 
that it was not necessary for him to look as he had already done 
so. Plaintiff then informed the conductor that he had paid for a 
ticket to Appalachia, giving the correct fare to that point, and 
declared that he would not pay again. The conductor then ex- 
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plained to the plaintiff that under the rules of the company he 
must either have a ticket or cash fare for the distance between 
Duffield and Appalachia, and that if the plaintiff would pay him 
the additional fare he (the conductor) would give him a receipt 
for it, and if plaintiff's contention was correct the money would 
be refunded, or words to that effect, but that if plaintiff refused to 
do this he would have to be put off. Plaintiff declared that he 
had the money to do this, but declined to pay any additional 
fare, and stated that the company might put him off and he 
would sue the company. It was then a little after nightfall, and 
the conductor stopped the train and told the plaintiff to get off ; 
but he refused to do so. The conductor then took hold of plain- 
tiff and with the assistance of a passenger named Moss, who 
was seated near by, with much difficulty succeeded in putting 
him out of the car. The plaintiff resisted with all his strength 
and scuffled and struggled violently, but did not strike either the 
conductor or his assistant. According to plaintiff's evidence, 
after he was gotten out of the coach on the platform the defend- 
ant's flagman, Sproles, drew a revolver on him. The occurrence 
took place about a mile from the nearest station and about 150 
feet from the nearest house, and was in the month of December 
when the weather was cold. 

After plaintiff was ejected from* the train, still protesting, he 
called for his valise, and while the conductor, went back in the 
car for the valise plaintiff became engaged in an altercation with 
Moss while standing upon the ground holding to the rod usually 
taken hold of by passengers when getting upon the train, and 
Moss, who was standing on the step or platform of the car, 
kicked plaintiff in the mouth and felled him to the ground. The 
conductor returned with the valise and threw it from the train 
to the ground saying to plaintiff: "Take the damned old grip 
and go to hell with it." The train then moved on, leaving plain- 
tiff alone until a friend at the next station, hearing of what took 
place, went back and took him to his store, where he remained 
over night; and it appears that his ankle was sprained, his lips 
and mouth cut, and some of his teeth knocked loose. It is ad- 
mitted by the agent at Clinchport that the plaintiff called for a 
ticket to Appalachia, and paid the price of a ticket to that point ; 
but he says that he made a mistake and issued the ticket to 
Duffield, an intermediate station. 

At the trial the plaintiff was awarded damages in the sum of 
$2,500, and to the judgment of the court upon the verdict of the 
jury this writ of error was awarded. 

During the progress of the trial, after the evidence was all in, 
the defendant moved to exclude all of plaintiff's evidence be- 
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cause the same did not support an action of tort, which motion 
was overruled, and this ruling is assigned as error. 

We do not think there is any error in this ruling, for if the 
defendant, under the circumstances, had a right to eject the 
plaintiff from its train, it did not have the -right, as we shall 
presently see, to use more force than was necessary to do this, 
and, if in using tortious means in so doing the plaintiff sustained 
injury, a right of action accrued to him to recover damages for 
those injuries. He might have, under the circumstances, waived 
the tort and sued for breach of his contract, but he did not 
choose to do this. 

It is earnestly contended on behalf of the defendant that the 
face of the ticket, as between the conductor and the plaintiff, 
was conclusive evidence as to the extent of the latter's right to 
ride; while the plaintiff's contention is that it was the duty of 
the conductor to accept his word for the transaction between 
him and the ticket agent. 

The defendant company, like all other carriers of passengers, 
had a rule or regulation requiring a passenger to produce a 
ticket to his destination or pay fare, under penalty of expulsion 
from the train. Such a rule is universally held to be a reasonable 
one, and within the power and right of the carrier to make ; but 
both upon reason and authority, while a carrier may enforce this 
rule, it has no right to inflict wrongs and injuries upon a pas- 
senger in ejecting him from a train. In other words, the right to 
eject the passenger under such circumstances would not excuse 
the carrier for using more force or violence in doing so than is 
necessary, and if unnecessary force and violence be used, result- 
ing in wrongs and injuries to the passenger, the carrier is clearly 
liable for damages therefor. 

First, as to the right of the defendant to eject the plaintiff from 
its train, under the circumstances narrated : 

In Frederick v. Marquette, etc., R. Co., 37 Mich. 342, 26 Am. 
Rep. 531, it was held that, as between a conductor and passenger, 
the latter's ticket is conclusive evidence of the extent of his right 
to travel, and he must produce it when called on as evidence of 
his right to the seat he claims. In determining the duties of 
conductors and the rights of passengers, the methods generally 
adopted by common carriers to carry on business successfully 
must be regarded. The opinion in that case, after holding that 
such a rule and regulation of a carrier is reasonable, says: "It 
is within the common knowledge or experience v of all travelers 
that the uniform, and perhaps the universal, practice is for rail- 
road companies to issue tickets to passengers with the places 
designated thereon from whence and to which the passenger is 
to be carried; that these tickets are presented to the conductor 
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or person in charge of the train; and that he accepts unhesi- 
tatingly of such tickets as evidence of the contract entered into 
between the passenger and his principal. It is equally well 
known that the conductor has but seldom if ever any other 
means of ascertaining, within time to be of any avail, the terms 
of the contract, unless he relies upon the statement of the pas- 
senger, contradicted as it would be by the ticket produced, and 
that even in a very large majority of cases, owing to the amount 
of business done, the agent in charge of the office, and who sold 
the ticket, could give but very little if any information upon the 
subject. That this system of issuing tickets, in a very large ma- 
jority of cases, works well, causing but very little, if any, annoy- 
ance to passengers generally, must be admitted. There, of 
course, will be cases where a passenger who has lost his ticket, 
or where through mistake the wrong ticket has been delivered 
to him, will be obliged to pay his fare a second time in order to 
pursue his journey without delay, and if unable to do this, as will 
sometimes be the case, very great delay and injury may result 
therefrom. Such delay and injury would not be the natural 
result of the loss of a ticket or breach of the contract, but would 
be, at least, in part, in consequence of the pecuniary circum- 
stances of the party. Such cases are exceptional, and, however 
unfortunate the party may be who is so situate, yet we must 
remember that no human rule has ever yet been devised that 
would not at times injuriously affect those it was designed to 
accommodate." Proceeding further, the learned judge says: 
"How, then, is the conductor to ascertain the contract entered 
Into between the passenger and the railroad company where a 
ticket is purchased and presented to him? Practically there are 
but two ways — one, the evidence afforded by the ticket; the 
other, the statement of the passenger contradicted by the ticket. 
Which should govern? In judicial investigations we appreciate 
the necessity of an obligation of some kind and the benefit of a 
cross-examination. At common law parties interested were not 
competent witnesses, and even under our statute the witness is 
not permitted, in certain cases, to testify as to facts which, if 
true, were equally within the knowledge of the opposite party; 
and he cannot be procured. Yet here would be an investigation 
as to the terms of a contract, where no such safeguards could 
be thrown around it, and where the conductor, at his peril, would 
have to accept of the mere statement of the interested party. I 
seriously doubt the practical workings of such a method, except 
for the purpose of encouraging and developing fraud and false- 
hood, and I doubt if any system could be devised that would so 
much tend to the disturbance and annoyance of the traveling 
public generally. There is but one rule which can safely be 
tolerated with any decent regard to the rights of railroad com- 
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panies and passengers generally. As between the conductor and 
passenger, and the right of the latter to travel, the ticket pro- 
duced must be conclusive evidence, and he must produce it when 
called upon, as the evidence of his right to the seat he claims. 
Where a passenger has purchased a ticket, and the conductor 
does not carry him according to its terms, or, if the company 
through the mistake of its agent' has given him the wrong ticket, 
so that he has been compelled to relinquish his seat, or pay his 
fare a second time in order to retain it, he would have a remedy 
against the company for a breach of the contract; but he would 
have to adopt a declaration differing essentially from the one 
resorted to in this case." 

It will be observed that in that case the right to recover was 
rested solely upon the ground that the contract made by the 
passenger with the ticket agent entitled him to ride to a destina- 
tion beyond the point called for by the ticket, and no charge was 
made that greater force or violence than was necessary was used 
by the officers of the carrier in ejecting the passenger from the 
train; and it was therefore held that there was no proof of the 
case alleged. 

In a note to Commonwealth v. Power (Mass.) 41 Am. Dec. 
475, Mr. Freeman states that the rule is that the passenger 
"should either pay the fare demanded or quit the train; and in 
either case we think he ought to recover, as a part of his dam- 
ages, reasonable compensation for the indignity put upon him 
by the company through the default of its servant. But he can 
add nothing to his claim by remaining in the car until forcibly 
ejected, for the rule under which he is ejected, being reasonable, 
is a complete protection to the company and its servants against 
the recovery of any damages, directly or indirectly, for the as- 
sault made necessary by his own obstinacy, if no more violence 
than is required for his ejection is used. Such a case stands 
upon an entirely different ground from that of a passenger who 
has a proper ticket and is nevertheless expelled." 

In Baldwin's American Railroad Law, 292, 293, it is said: 
"But, as between the passenger and the conductor of the car in 
which he is, the terms of the ticket or check are conclusive, and 
the right to ride upon it on that train is, for the time being, to 
be determined accordingly. * * * In any of these cases, 
where the ticket varies from the true contract, if the passenger 
is ejected, the conductor commits no trespass ; but the company 
is liable to an action for breach of the contract. The damages 
for this breach will not be aggravated by the expulsion from the 
car. The plaintiff should have left it voluntarily." 

The same rule is stated at length in 4 Elliott on Railroads, 
§ 1594. See, also, Bradshaw v. South Boston R. Co. (Mass.) 
46 Am. Rep. 481 ; McKay v. Ohio River R. Co., 34 W. Va. 65, 
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11 S. E. 737, 9 L. R. A. 132, 26 Am. St. Rep. 913; Mosher 
v. St. Louis R. Co., 127 U. S. 390, 8 Sup. Ct. 1324, 32 L. Ed. 249. 
Many more authorities could be cited in support of the view taken 
in Frederick v. Marquette, etc., R; Go., supra, but we deem it 
unnecessary. 

It is contended, however, on behalf of the plaintiff, that Fred- 
erick v. Marquette, etc., R. Co., supra, has been overruled by the 
subsequent case of Hufford v. G. R. & I. R. Co., 64 Mich. 631, 
31 N. W. 544, 8 Am. St. Rep. 859; but that contention cannot 
be sustained. The case of Hufford v. G. R. & I. R. Co. was twice 
before the Supreme Court of Michigan, being reported first in 
53 Mich. 118, 18 N. W. 580, wherein the opinion by Cooley, 
C. J., expressly approves the decision in Frederick v. Marquette, 
etc., R. Co., and holds that the ticket was conclusive of the 
extent of the passenger's right to ride, when the final destination 
was manifest on the face of the ticket, though a different result 
was reached in the case from that which was arrived at in Fred- 
erick v. Marquette, etc., R. Co., because the facts we/e different 
In the latter case the passenger was attempting to ride beyond 
the destination mentioned on the ticket, while in . the Hufford 
Case the ticket was good on its face to his destination. In 
Hufford v. G. R. & I. Ry. Co., 53 Mich. 118, 18 N. W. 580, the 
opinion by Cooley, C. J., says : 

"In Frederick v. Marquette, etc., R. R. Co., * * * It was 
decided that, as between the conductor and the passenger, the 
ticket must be the conclusive evidence of the extent of the pas- 
senger's right to travel. No other rule can protect the conductor 
in the performance of his duties, or enable him to determine 
what he may or may not lawfully do in managing the train and 
collecting the fares. If, when a passenger makes an assertion 
that he has paid fare through, he can produce no evidence of it, 
the conductor must at his peril concede what the passenger 
claims, or take all the responsibilities of a trespasser if he refuses. 
It is easy to see that his position is one in which anv lawless 
person, with sufficient impudence and recklessness, may have him 
at disadvantage, and where he can never be certain, if he per- 
forms his apparent duty to his employer, that he may not be 
subjected to severe pecuniary responsibility. Such a state of 
things is not desirable, either for railroad companies or for the 
public. The public is interested in having the rules whereby con- 
ductors are to govern their action certain and definite, so that 
thev may be enforced without confusion and without stoppage 
of trains ; and if the enforcement causes temporary inconvenience 
to a passenger, who by accident or mistake is without the proper 
evidence of his right to a passage, though he has paid for it, 
it is better that he submit to the temporary inconvenience, than 
that the business of the road be interrupted to the general an- 



728 12 VIRGINIA LAW REGISTER. [Jan., 

noyance of all who are upon the train. The conductor's duty, 
when the passenger is without the evidence of having paid his 
fare, is plain and imperative, and it can serve no good purpose 
and settle no rights to have a controversy with him. The pas- 
senger gains nothing by being put off the car, and loses nothing 
by paying what is demanded and staying on. 

"The plaintiff, therefore, in this case, if it was found that the 
ticket he held was not good by reason of former use and cancel- 
ment, should have paid his fare when it was demanded, and 
looked afterwards to the railroad company for the refunding of 
the money, and for compensation for any trouble he might be 
put to in obtaining it. * * * But we are all of opinion that, 
if the plaintiff's ticket was apparently good, he had a right to 
refuse to leave the car." 

The same rule was upheld in. the later case of Mahoney v. 
Detroit Street R. Co., 93 Mich. 612, 53 N. W. 793, 18 L. R. A. 
335, 32 Am. St. Rep. 528. 

Unquestionably there is a great conflict of authorities as to 
what should be the controlling rule in such cases, and we have 
been cited to a number of them by plaintiff's counsel which take 
the opposite view ; but we do not deem it necessary to review 
them at length, as in our opinion the more satisfactory and safe 
rule is that adhered to in the line of cases beginning with Fred- 
erick v. Marquette, etc., R. Co., supra. 

Under this rule, the defendant's conductor in this case had 
the right to eject the plaintiff, and the ejection, of itself, was not 
wrongful or tortious, and no suit for tort could be maintained 
unless undue force or violence accompanied the ejection ; his 
remedy being in an action for a breach of the contract with de- 
fendant's agent at Clinchport where plaintiff called for and paid 
for a ticket to Appalachia. But, as we said in the outset, an 
action of tort may be maintained if undue force or violence was 
used in ejecting the plaintiff. 

This brings us to the consideration of the question whether or 
not the case was fairly submitted to the jury by the instructions 
given by the court below. 

There is considerable conflict. of testimony as to the language 
and bearing of the plaintiff and the conductor, respectively, both 
inside and out of the car, and also as to the treatment the plain- 
tiff received at the hands of the conductor and the passenger who 
assisted him, after the plaintiff was ejected. The plaintiff himself 
admits that, if he had left the train without resistance when the 
conductor stopped it and ordered him to leave, he would have 
been subjected to none of the subsequent insults and injuries of 
which he complains. The question, therefore, is whether the 
plaintiff could recover anything for injuries or insults which he 
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received subsequent to his refusal to leave the car and conse- 
quent upon his resistance or misconduct. 

The court was asked to tell the jury that the plaintiff could not 
recover for damages which he sustained as the result of his own 
negligence or wrongful act alone, or as the result of a con- 
currence of his own negligence or wrongful act with the negli- 
gence or Wrongful act of the defendant; and was also asked to 
tell the jury that the plaintiff could not recover in this action for 
any injuries to which his own negligence or default proximately 
contributed. It clearly appears that there was no willful wrong 
done to the plaintiff, nor willful injury or insult offered to him 
until after he himself, by his resistance of the conductor, had 
precipitated the struggle and altercations which ensued. 

We think that the jury should have been so instructed. If the 
defendant had the right to eject the plaintiff from the car, he 
surely should not be entitled to recover for injury or insult made 
necessary by his own wrongful conduct. It is true that the court 
did, after refusing all instructions based on this theory, give an 
instruction which told the jury that the defendant was not liable 
for any injury or damage which resulted to the plaintiff from 
his resistance, unless the defendant used more force than was 
necessary to overcome such resistance; but we do not think this 
cured the error committed by the court in refusing to give 
defendant's instructions A and G, which were as follows: 

"(A) The court instructs the jury that, if a railroad ticket, 
by mistake of the agent who issued it, does not conform to the 
contract which in fact was made, nevertheless, as between the 
passenger and conductor, the terms of the ticket are conclusive, 
and the right of the passenger to ride on the train is to be de- 
termined by the face of the ticket, and if the conductor ejects 
the passenger by reason of such passenger's failing to recognize 
the terms of the ticket, using only such force as is necessary to 
eject him, the conductor commits no tort or trespass, and the 
passenger is limited, in any suit for such ejectment, to such 
damages, and only such damages, as resulted proximately from 
the agent's mistake, and cannot recover for damages which he 
sustains as the result of his own negligence or wrongful act 
alone, or as the result of a concurrence of his own negligence or 
wrongful act with the negligence or wrongful act of the de- 
fendant." 

"(G) The court instructs the jury that the plaintiff cannot 
recover in this action for any injuries to which his own negli- 
gence or default proximately contributed." 

The evidence tended to show that the plaintiff, not onlv re- 
sisted all efforts to eject him from the car, but used profane 
language in the presence of the other passengers, including 
ladies, and that the kick which he received from Moss in his 
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mouth was the outcome of an altercation between him and Moss 
in the absence of the conductor who had gone back into the car 
to get plaintiff's valise. 

In Coleman v. N. Y. & N. H. R. Co., 106 Mass. 160, which 
was an action against a railroad corporation for assault and 
battery of the plaintiff in expelling him from a car where he was 
wrongfully, the defendants contended that the force they used 
was necessary to overcome the force used by him to resist ex- 
pulsion, and he contended that the force he used was necessary 
to resist the blows they struck him. The jury were instructed 
that this was so, if they could make the distinction upon the 
evidence, but left them to infer that the burden was on the 
defendants to establish it. "Held, that the omission to guard the 
instruction against Such an inference gave the defendants good 
ground of exception"; and that, "in an action against a railroad 
corporation for blows struck upon the plaintiff by its servants 
in removing him from a car from which they had a right to 
expel him, it is a question of fact for the jury whether the blows 
were struck in the exercise of justifiable force to effect the ex- 
pulsion and overcome force with which he was resisting it. If 
assistants employed by the conductor of a railroad train to expel 
a person from the car strike him unjustifiably in expelling him, 
the railroad corporation is liable, although the blows were struck 
against the conductor's order." 

The trouble with the instructions given in this case is that they 
do not distinguish between the force used in ejecting the plain- 
tiff from the car, made necessary. by his resistance, and the in- 
juries he received after having been ejected from the car, thereby 
misleading the jury to understand that in assessing damages to 
the plaintiff they had a right to take into consideration both the 
force used in ejecting him from the car made necessary by the 
plaintiff's resistance and the injury and insults he received after 
he had been ejected from the car. 

"It is the duty of a passenger, if he has not the required 
ticket or token evidencing his right to travel on that train, to pay 
his fare or quietly leave the train when requested, and resort to 
his appropriate remedy for the damages he has sustained ; and if 
he attempts to retain his seat without paying his fare, and is 
expelled by the conductor, using no more force than is necessary, 
he can recover no damages for the injury incurred by such ex- 
pulsion." Teabody v. Oregon Ry., etc., Co., 12 L. R. A. 823, and 
note. See, also, McGowen v. Morgan & La. R. Co. (La.) 5 
L. R. A. 817, and note page 820. 

In such a case it is essential that the instructions to the jury 
are not such as to mislead them into a failure to distinguish 
between the force used in ejecting the passenger made necessary 
by his resistance and own misconduct, and force or violence used 
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hy the officers or agents of the railroad company not made 
necessary by the passenger's resistance or misconduct. 

We are therefore of opinion that the court, below erred in not 
giving defendant's instructions A and G. 

There are other exceptions taken to the rulings of the trial 
court, but we do not deem it necessary to consider them, as some 
of the questions presented may not arise at the next trial, and 
should the evidence be practically the same as at the last the 
instructions then given by the court, together with defendant's 
instructions A and G, will, we think, fairly submit the case to 
the jury. 

The judgment of the circuit court will be reversed and an- 
nulled, and the cause remanded for a new trial. 

Keith, J., absent. 



Green et al. v. Pennington. 

September 13, 1906. 
[54 S. E. 877.] 

1. Adverse Possession — Extent — Color of Title. — Actual possession 
of a part of a tract of land under color and claim of title to the 
whole in general constitutes possession of the whole as to lands of 
the commonwealth as against persons not lawfully claiming under her. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Adverse 
Possession, §§ 547-556.] 

2. Public Lands — Virginia — Conflicting Grants. — Where one grant 
conflicts in part with another, forming a lap or interlock, the elder 
patentee, under his grant, acquires constructive seisin in deed within 
all the land embraced within his boundaries though he has taken no 
actual possession of any part thereof and the junior grantee acquires 
similar constructive seisin in deed of all the land embraced by his 
boundaries except that portion within the interlock, the seisin of 
which had vested in the senior grantee. 

3. Adverse Possession — Conflicting Patents — Settlement. — Where 
two patents to state land conflict and the junior patentee settles on 
the portion of the land within the interlock, claiming the whole 
within his boundary, he thereby ousts the senior patentee of his 
constructive seisin and becomes actually possessed to the extent of 
his grant, but if his settlement be outside the interlock, he only 
acquires possession of that part of the land within his boundaries 
and without the interlock. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Adverse 
Possession, §§ 590-594.] 

4. Same 1 — Ouster. — To overcome the constructive seisin in deed of 



